The Supreme Court of the Virgin Islands

Guide for Counsel

PRESENTING ORAL ARGUMENTS
BEFORE THE
SUPREME COURT OF THE VIRGIN ISLANDS

The Supreme Court of the Virgin Islands is committed to fostering compliance with the
Americans with Disabilities Act and to providing services, programs and activities in a way that
assures accessibility for all users of the courts, including qualified individuals with disabilities.
If you need accommodation for a disability, please contact one of the ADA Coordinators listed
below at least 10 working days in advance.

Supreme Court of the Virgin Islands

#8174 Subbase The Raymond L. Finch Supreme Court Building
St. Thomas, VI 00802 #18 Strand St., Frederiksted, VI 00841
ADA Coordinator: Koya S. Ottley ADA Coordinator: Kevin Williams
Mon. - Fri. 8:00 am - 5:00 pm Mon. - Fri. 8:00 am - 5:00 pm
Phone: (340) 774-2237 Phone: (340)778-0613

TTY: (340) 693-4118 TTY: (340) 778-0644



The Supreme Court of the Virgin Islands
(L to R):
Justice Maria M. Cabret
Chief Justice Rhys S. Hodge
Justice Ive Arlington Swan
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WHO MAY ARGUE

Any attorney who plans to argue before the Supreme Court of the Virgin Islands
must be on record as one of the attorneys for the party or amicus curiae that the
attorney represents. If counsel is uncertain whether he or she has entered an
appearance in the case, then counsel should check with the Office of the Clerk.

An amicus curiae that has filed a brief in a case is not entitled to participate in oral
argument without leave of the Court. Leave may be sought by motion. This should
be done well in advance of oral argument, but in any event, no later than seven days
before the argument.

Any questions counsel may have about oral argument or about other case-related
matters should be directed to the Office of the Clerk at 340.774.2237.,

PREPARATION

Counsel may find it helpful to attend a session of Court before the day scheduled for
argument, or view a session on the Court’s website. Oral arguments are usually held
monthly on the first Tuesdays and Wednesdays throughout the year, though the
Court typically schedules few if any arguments during the summer months of August
and September. The schedule of arguments is posted on the Court’s website.

In addition, all arguments presented since March 2010 in the Court’s St. Thomas
courtroom are archived for viewing on the Court’s website.

Counsel should anticipate questions that the Justices might ask, and be prepared to
answer them. If a case with similar issues was argued recently at the Court, counsel
might want to watch the archived video of the argument.

ARRIVING AT COURT

Between 9:30 and 9:45 a.m. on the day of argument, arguing counsel must report to
the Clerk’s Office on the second floor of the Virgin Islands Supreme Court at No.
161B Crown Bay, St. Thomas VI, or similarly announced hearing location at the
time and place of the Supreme Court’s St. Croix oral arguments. Court convenes at
10:00 a.m. Counsel can verify the order of argument at that time, but should bear in
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mind that some cases conclude earlier than planned and cases may be subject to last
minute changes to the order of presentation.

If counsel is sharing argument time, counsel must advise the deputy clerk about those
arrangements and the amount of time that each attorney intends to present argument
(see Managing Time, infra).

Counsel should advise the deputy clerk of any necessary accommodations that
counsel or guests may need (e.g., wheelchair use or a hearing-assistance device).
Court personnel can make suitable arrangements to meet the request.

After checking in, counsel may enter the Courtroom and wait for his or her case to
be called.

COURTROOM ETIQUETTE

Counsel should wear appropriate business attire befitting argument before the Court.
Counsel should also be aware that all arguments at the Court are audio and video
recorded and are streamed live on the Court’s website.

Personal computers and other electronic devices, such as laptops and PDAs, may be
brought into the courtroom and used at counsel table to the extent permitted by the
Virgin Islands Judiciary’s Electronic Device Policy. However, counsel should take
steps to ensure that those devices do not create any visual or audio disturbance.
Cellular phones must always be turned off in the Courtroom. All audible alarms on
wristwatches or other devices should be muted.

When it is time for counsel to present argument, he or she should proceed to counsel
table. Counsel for the appellant should sit at the counsel table to the left of the bench
as one faces the bench. Counsel for the appellee should sit at the counsel table to the
right of the bench as one faces the bench.

Additional attorneys who are affiliated with counsel presenting argument may also
be seated at each counsel table. Unless presenting argument, parties may not sit at
counsel table.

When the Chief Justice calls upon counsel, he or she should proceed promptly to the
attorney lectern. Once the Chief Justice has finished speaking, counsel may open
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with the usual acknowledgement: “Chief Justice and may it please the
Court ....”

Counsel should refer to the members of the Court this way: “Justice or

“Your Honor.”

Counsel should avoid referring to an opinion of the Court by saying: “In Justice
’s opinion.” It is better to say: “In the Court’s opinion, written by Justice

Counsel should avoid emotional oration and loud, impassioned pleas. The Supreme
Court is not a jury. A well-reasoned and logical presentation should be the goal of
those presenting argument.

PRESENTING AN EFFECTIVE ORAL ARGUMENT

Counsel should assume that all of the Justices have read the briefs filed in the case,
including amicus curiae briefs. Ordinarily, counsel for the appellant need not recite
the facts of the case before beginning argument. The facts are set out in the briefs,
and they have been read by the Justices.

Argument should focus on the legal question or questions that the Court is called
upon to review. Counsel should avoid deviating from them, and avoid arguing about
the facts.

Oral argument is a dynamic exchange of thoughts and information between counsel
and the Court. To facilitate this exchange, counsel should refrain from reading
argument from a prepared script.

In appropriate cases, counsel may suggest to the Court that bright-line rules should
be adopted, and suggest what they should be. In many cases, the Court must craft a
sound rule of law that not only will resolve the case, but also will guide judges and
others in future cases.

Counsel should avoid using the “lingo” of a business or activity that is not widely
understood. The Court may not be familiar with terms that are commonplace in a
specialized area of practice. If necessary, counsel should explain unfamiliar terms
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so that the Court can more easily follow the argument and understand the points
being made.

Counsel should be knowledgeable about what is and is not in the record in the case,
and should be familiar with the procedural history of the case. Justices frequently
ask counsel if particular matters are in the record. It is helpful if counsel can provide
the volume and page where the information is located. Do not use the fact that
appellate counsel was not the trial counsel as an excuse for not knowing the contents
of the trial record.

Counsel should avoid making assertions about issues or facts not in the record. If
counsel is asked a question that will require reference to matters not in the record,
counsel should begin his or her answer by so stating, and then proceed to respond to
the question, unless advised otherwise by the Justice.

Unless counsel has motioned for and received Supreme Court permission to file a
list of additional authorities before oral argument, counsel should refer during
argument only to cases or other authorities that are listed in the merit or reply briefs.

If counsel quotes from a document verbatim (e.g., a statute or ordinance), he or she
should tell the Court where the text of the document can be read (e.g., “page __ of
the appellant’s brief or Appendix”).

Counsel should know his or her client’s business. Justices may pose questions about
how a product is made, how employees are hired, or how a relevant calculation was
made. Counsel who anticipates those kinds of questions and comes prepared to
answer them in clear and simple terms will help the Court better understand the case.

During argument, counsel must stand directly in front of the lectern and speak into
the microphone so that his or her voice will be audible to the Justices, and to ensure
a clear recording.

RESPONDING TO QUESTIONS

Counsel should expect questions from the Court, and make every effort to answer
the questions directly. If at all possible, counsel should first respond either “yes” or
“no,” and then expand on the answer. If counsel does not know the answer, an honest
response is appreciated by the Court.
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Counsel should avoid interrupting a Justice when being addressed by the Justice.
Counsel should give full time and attention to the Justice. If counsel is speaking
when a Justice interrupts, it is better to stop talking immediately and listen.

If a Justice poses a hypothetical question, counsel should respond to the question in
light of the facts stated in the question. Counsel should avoid saying, “But those are
not the facts in this case.” The Justice posing the question is aware that there are
different facts in the case, but wants and expects an answer to the hypothetical
question. Counsel should attempt to answer the question, and if necessary, may add
an additional comment like: “However, the facts in this case are different,” or “The
facts in the hypothetical question are not the facts in this case.”

A Justice will often ask counsel: “Do any cases from this Court support your
position?” Counsel should be careful to cite only those cases that support his or her
position and avoid distorting the meaning of a precedent.

MANAGING TIME

Counsel is not required to use all of the time allotted for argument. If counsel has
emphasized and clarified the argument in the briefs, and answered all of the Court’s
questions, counsel may consider completing the argument before time has expired.

If counsel is sharing argument time pursuant to Virgin Islands Rule of Appellate
Procedure 27(d), counsel should inform the Court of the argument plan. For
example, appellant’s counsel might say: “l will address the Fourth Amendment
issue, and counsel for the amicus will argue the Fifth Amendment issues.” Counsel
should also inform the deputy clerk of the intention to share time when checking in
(see Arriving at Court, supra).

When counsel is sharing argument time with another attorney who represents a
different party on the same side of the case, a red light will activate when the first
attorney’s time has expired.

For example, assume that there are two appellants, and each is represented by a
different attorney. If the first attorney on the appellant’s side of the case has advised
the deputy clerk that he or she will argue for five minutes, the red light will activate
after five minutes have expired. That attorney must then sit down.
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When the yellow light is activated, counsel should be prepared to stop argument in
two minutes. The light signals that just two minutes remain.

If counsel for the appellant has planned for rebuttal argument, counsel should tell
the Chief Justice at the start of the argument how many minutes he or she intends to
reserve for rebuttal. During argument, counsel should not ask the Chief Justice how
much time there is remaining. It is counsel’s obligation to keep track of time. Time
is displayed on a digital clock on the attorney lectern.

When the red light comes on, counsel should end argument immediately and either
request the Chief Justice to permit the completion of a point or sit down. If counsel
IS answering a question from a Justice, he or she may continue answering and
respond to any additional questions from that Justice or any other Justice. In that
situation, counsel need not worry that the red light is on. However, counsel should
not continue argument after the red light comes on. Once the Chief Justice announces
that “the case is submitted,” counsel should promptly and quietly vacate the counsel
tables in front of the bar.

The allotted time for argument is consumed quickly, especially when numerous
guestions come from the Court. Counsel should be prepared to skip over much of
his or her planned argument and stress the strongest points.

OPINIONS

The Court may release an opinion at any time after an argument, Opinions are
typically available on the Court’s website shortly after they are announced. The
Office of the Clerk or the Office of Public Information can provide information about
opinions once they are released.

COURTROOM PARTICIPANTS

The Justices enter the Courtroom through an entrance to the side of the bench. They
sit in order of seniority with the Chief Justice in the middle, and the others on the
left and right, with the most junior Justice on the right as one faces the bench.
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The Marshal sits at a desk to the right side as one faces the bench. The Marshal calls
the Court to order, maintains decorum in the Courtroom, and may operate the
recording machine which records the oral proceedings.

A Deputy Clerk sits at a desk to the left side as one faces the bench. The Deputy
Clerk performs many functions including maintaining a record of the proceedings,
make annotations and notes to the recordings of the proceedings and times the oral
presentations so that attorneys do not exceed their time limitations.

The attorneys scheduled to argue cases are seated at the tables facing the bench. The
arguing attorney will stand behind the lectern immediately in front of the Chief
Justice.

REMOTE APPEARANCES

For all oral arguments, attorneys may also appear remotely from the Raymond L.
Finch Supreme Court Building in Frederiksted, St. Croix. In order to do so, attorneys
must file a “Notice of Remote Appearance” in the case at least five working days
prior to the date of the oral argument.

At all times, everyone in the St. Thomas courtroom — from the Justices to the
audience - will be able to see and hear the attorneys on St. Croix. Therefore,
attorneys should treat a remote appearance the same as they would treat a live
appearance.
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COURT ROOM

The Courtroom Well Layout

Justice | Chief Justice] Justice
Cabret Hodge Swan

Deputy Clerk Court Marshal

Attorney Lectern

Appellant Counsel Table Appellee Counsel Table
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